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PREFACE

The Constitution of Nepal (2015) has allocated exclusive and
concurrent lists of functions and powers to the federal, provincial
and local governments. Attempts are being made to further
define and elaborate the constitutional jurisdictions through
federal, provincial and local laws and executive decisions. Despite
these efforts, there still exists huge ambiguities in the exercise of
jurisdictions between and among the three levels of government.
Each level of government is working in an environment with
overlapping mandates, resources and efforts, causing confusion
and inefficiency in service delivery to the constituencies. The
urgent attention of all three levels of government is required to
harmonize contradictory laws, policies, institutions, and working
procedures to clearly establish their respective jurisdictions
and use of resources. In this context, this study identifies some
ambiguities and overlapping mandates between the levels of

government in a few key sectors.

[ express my gratitude to Krishna Prasad Sapkota, Rudra Sapkota
and Nawaraj Koirala, who prepared a detailed study report by
reviewing necessary reference materials, conducting field visits
and consulting stakeholders. Likewise, I thank Madhu Raman
Acharya, Parshuram Upadhyay and Amol Acharya for preparing
this summary report on the basis of the detailed study report.



I acknowledge Mr. Balananda Poudel, Chairperson of the National
Natural Resource and Fiscal Commission for his continuous
guidance and feedback on the study. Similarly, I express my
gratitude to Dr. Somlal Subedi, former Chief Secretary to the
Government of Nepal, Dr. Shyamkrishna Bhurtel, a Member
of Local Level Restructuring Commission, and Dr. Damodar
Adhikari for their technical advice and input throughout the
study. I also express my sincere appreciation to representatives
of the Government of Nepal, province governments, local
governments, donor agencies, and other subject experts for their
valuable suggestions and validation of the findings of the study.

This is a preliminary exercise and I hope that it will inspire
further study and analysis to build a shared understanding on
the complexities of the exclusive and concurrent constitutional
powers, leading to evidence-based inter-governmental negotiations
and coordination.
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Governance Director
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Background
and context

The Constitution of Nepal has adopted a three tier-system of
federalism in which the functions and powers of the federal, pro-
vincial, and local levels are allocated in exclusive and concurrent
lists in Annexes 5-9. These functions were further unbundled by
the Government of Nepal (GoN) through an executive decision.
The Allocation of Business Rules of the federal and provincial gov-
ernments details ministry-wise functions at their respective lev-
els. The functions and powers of local governments are enacted
through the Local Government Operation Act, 2074 (LGOA, 2017).
The arrangements for inter-governmental fiscal transfers are laid
out in the Inter-Governmental Fiscal Arrangement Act, 2074 (2017)
as well as the National Natural Resources and Fiscal Commission
Act, 2074 (2017). Federal legislations and amendments of various
sectoral laws further specify the functions and responsibilities of
the federal, provincial, and local governments in the changed con-
stitutional context. Functions of several laws related to the im-
plementation of fundamental rights specified in the Constitution
have been allocated to the three levels of government.

Despite efforts to implement these provisions, there are inconsis-
tencies, overlaps, gaps, lacunae, and challenges in executing the
functions and responsibilities entrusted to the different levels of
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government. This summary report' attempts to identify these is-
sues in the allocation of functions and expenditures across the
three-levels of government,> and focuses on key sectors including
education, health, agriculture and livestock, and physical infra-
structure development.
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Constitutional and legal
2 . basis for the assignment
of functions

2.1. The constitutional basis for the assignment of
functions

The Constitution of Nepal envisions a federal system consisting of
three levels of government - federal, provincial, and local. It makes
provisions for exclusive and concurrent powers and functions for
the three levels in its annexes. The exclusive powers of the federal,
provincial, and local levels are specified in Annex- 5, Annex-6,
and Annex-8 respectively. The Constitution also specifies the
concurrent powers shared by the federal and provincial levels in
Annex 7 and those shared among the federal, provincial, and local
levels in Annex-9. The federal, provincial, and local levels have 35,
21, and 22 exclusive powers respectively. The federal and provincial
levels share 25 concurrent powers, while the federal, provincial,
and local levels share 15 concurrent powers as per the respective
constitutional annexes.

Apart from the list of functions specified in the annexes, various
articles in the Constitution provide for the functions and powers
of the three levels. The federal level is entrusted with residual
matters not listed in the powers of any level. In Article 59 (1),
the Constitution clearly mentions that the federal, provincial,
and local levels shall make laws, adopt an annual budget and

ASSIGNMENT OF FUNCTIONS ACROSS
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formulate and implement policies and plans on matters related
to their respective competencies and fiscal powers. Provincial and
local laws and policies, to exercise the concurrent powers, must be
coherent with federal laws, policies, and standards as per Article
59 (2) of the Constitution.

2.2.Unbundling of functions across levels of
government

On 31 January 2017, the GoN approved the unbundling of functions
scheduled in the Constitution.? Based on the unbundling
framework approved by the GoN, the Business Allocation Rules
assigns the roles and responsibilities of the federal and provincial
ministries at the respective levels. The LGOA legally endorses the
unbundled functions of local governments. Based on these legal
instruments, the federal level has been assigned 606 functions,
while the province and local government have been assigned 267
and 302 functions, respectively. Except for defense and foreign
affairs, most other functions are spread over the federal, provincial,
and local levels. Most of the unbundled functions assigned to
the federal level are in areas of internal affairs, economic affairs,
industry, commerce, and supplies, etc. The provincial level
has a higher number of functions in internal affairs, forest and
environment, health and population, industry, commerce and
supplies, etc. The local level has a greater number of functions in
agriculture, health, education, urban development, forests, and

the environment.
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2.3. Allocation of functions through sectoral federal
laws

Since the adoption of the Constitution in 2015, several sectoral
laws have either been enacted or amended to align them with
the constitutional mandates of the federal, provincial and local
governments and to implement provisions on fundamental rights
enshrined in the Constitution. Federal laws have been adopted
in the sectors of health services, forests, environment protection,
industrial enterprises, land utilization, etc. Laws regarding the
implementation of fundamental rights have also been introduced,
including those related to the right to employment, right to food,
right to housing, right to safe motherhood and reproductive health,
compulsory and free education, social security, and rights of
children, etc. These laws allow for federal agencies to delegate some
of their entrusted tasks and responsibilities to the provincial and
local levels. Thus, the tasks of the provincial and local levels have
significantly increased. Different sectoral bills concerning law and
order, drinking water and sanitation, animal health, information
technology, federal civil service, and relations among the federal,
provincial, and local governments have been tabled in the federal
parliament to re-allocate functions and responsibilities across the
three levels of government. Proposals in these bills also contain
provisions that might affect the functions and responsibilities of
the three levels. With these additions, as well as the laws adopted
by the provincial and local levels, the responsibilities of the three
levels of government are likely to evolve in a significantly different
manner as compared to how they currently exist.

ASSIGNMENT OF FUNCTIONS ACROSS
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2.4. Allocation of functions in accordance to
provincial and local laws

As per their constitutionally entrusted powers, provincial and
local governments have adopted many laws related to their
exclusive jurisdictions. While most of these laws are based on the
template or model framework provided by the federal government
or were adopted as per the guidelines or norms established under
federal laws, provincial and local level laws have also created many
responsibilities and functions at their respective levels, sometimes
overlapping and duplicating the functions and responsibilities of
other levels. Provincial and local governments have also created
several additional functions and responsibilities that arise out of
their policies and programs and other decisions based on their

respective laws.
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Principles applied in
the assignment of
functions

Although there are no universal principles and templates that
can be applied to the assignment of functions across the three
levels of government, many federal countries around the world
apply the principle of subsidiarity, economies of scale, finance and
functionaries should follow the functions, principle of equity and
inclusion, principle of accountability, and principle of cooperation,
coexistence, and coordination. These principles do not offer one-
size-fits-all solutions and have to be improvised to suit Nepal’s
constitutional requirements.

Article 232 (1) of the Constitution of Nepal states that the relations
between the federal, provincial, and local levels shall be based
on the principles of cooperation, co-existence, and coordination.
Nepal has sought to apply most of the above-mentioned principles
when allocating functions to their respective levels in the
constitutional annexes, and when unbundling the constitutional
mandates between the three levels of government. Though not
stated explicitly, a few criteria seem to have been applied in the
allocation of functions across the federal, provincial, and local
governments in Nepal (Table 1).

ASSIGNMENT OF FUNCTIONS ACROSS
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Table 1: Criteria for the allocation of functions

No. ‘ Level

1 Federal level

‘ Criteria for allocation of functions

Tasks that need national integrity, currency
and monetary affairs, national security and
defense, regulation, setting of standards,
external relations, inter-provincial nature of
work, including projects and infrastructure,
research and development, etc.

2 | Provincial level

Tasks related to the development of
infrastructure, execution of development
projects, regulations of provincial level
functions, coordination among the local
levels within the province, and program
or projects encompassing more than one
municipality and district.

3 |Local level

Tasks related to the delivery of services;
execution of local development works and

regulation of local services and activities

Source: Developed based on

the Unbundling of the Functions of the Federal,

Province and Local Levels as per the constitutional annexes (in Nepali), GoN (2017)

Principles on the Assignment of Functions across
Levels of Governments

Principle of subsidiarity: According to the principle of
subsidiarity, the functions of the state should be allocated

to the level closest to the people which can perform it in the

most efficient way. In this sense, tasks related to the delivery

and regulation of services and the execution of development

activities that can be performed by the local and provincial levels
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should be kept at those levels, leaving more complicated tasks
like national defense, finance, foreign affairs and the execution of

inter-provincial and big projects to the federal level.

Economies of scale: The principle of economies of scale demands
that functions should be assigned to a level of government at

which it is most cost effective and efficient.

Finance and functionaries should follow the functions: This
is a widely known principle with regard to the allocation of func-
tions to different levels under a federal system. Also called the “3F”
principle (Functions, Finance, and Functionaries), it requires that
expenditures should be commensurate to allocated functions,
and necessary human resources should be allocated according to

their respective functions.

Principle of equity and inclusion: This principle requires that
the assignment of functions should be carried out to ensure the
equity and inclusion of marginalized geographical areas and
groups of people into the state mechanism, one of the ostensible
reasons for adopting a federal system of government. This is also
necessary to create balance among the various provinces and local

units, which have different capacities and potentials.

Principle of accountability: When allocating functions, ensur-
ing accountability in executing any function should also be con-

sidered. In other words, functions should be assigned to the level

ASSIGNMENT OF FUNCTIONS ACROSS
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15



in which the accountability and capacity in executing the respec-

tive function can be best ensured.

Principles of cooperation, coexistence, and coordination:
The different levels within a federal system are required to coexist
in a cooperative and coordinated fashion. The principles of coop-
eration, coexistence, and coordination among the different levels
of government are built into the constitutional and legal arrange-

ments in how federalism is defined in most countries.
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4 . Overlaps and
. inconsistencies in the
allocation of functions

There are many challenges and inconsistencies in the allocation
of functions through the mechanism of constitutional annexes,
the unbundling of the functions approved by the government,
and the pre-existing and new sectoral laws adopted by the federal

parliament.

4.1. The overlap and duplication in the exclusive
powers of the three levels of government

There are considerable overlaps and duplications in the exclusive
powers of the three levels of government in the Constitution. For
example, houseand landregistrationtax, vehicletax, entertainment
tax, and advertisement tax appear both in the exclusive list of the
provincial level (Annex 6) as well as that of the local level (Annex
8). “Law and order”, “health services”, “radio”, “television”, and
“environment management” appear in the exclusive functions
of the federal level (Annex- 5) as well as that of the provincial
level (Annex 6). Similarly, functions related to “drinking water”,
“cooperatives”, “FM”, “language, culture and fine arts” etc., appear
in the exclusive lists of both the provinces (Annex 6) and that of
the local level (Annex 8). Some functions such as “tourism fees,
service fees, and fines” appear in the exclusive power of all three

ASSIGNMENT OF FUNCTIONS ACROSS
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levels. Such duplications in exclusive functions across the levels of
government are listed in Table 2.

Table 2: Constitutional mandates and duplication in the

exclusive powers among the three levels

Subject arin
u. el ) & Subjects appearing in | Subjects appearing
in the exclusive . ) .
the exclusive power in the exclusive
S.N.| powerofboth . .
of both the provincial | power of all the
the federal and
.. and local levels three levels
provincial levels
1 |Lawand order House and land Tourism fee and
registration royalty, service
tax, vehicle tax, fees, fines and
entertainment tax, punishment
advertisement tax,
2 |Health services Cooperatives

3 | Radio Television FM radio

4 |Environment Languages, culture
management and fine arts

Source: Functional Assignment across the three levels in federal Nepal: An abridged
edition (in Nepali), The Asia Foundation, September 2019

4.2. Most of the exclusive powers of provincial and
local governments are conditional to federal laws

There are only a few areas that are exclusively within the jurisdiction
of one government. For example, the provincial government has
exclusive powers related to agricultural income tax, provincial
universities, provincial highways, provincial employee services,
etc. But, these functions can only be executed following the

ASSIGNMENT OF FUNCTIONS ACROSS
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respective federal laws required to categorize the universities,
highways, etc., as federal or provincial. Likewise, local governments
have exclusive powers related to property tax, house rent tax,
land revenue, business tax, basic and high school education,
basic health services and sanitation, local and agricultural roads,
alternative energy, local statistics, local employee services, local
development works, etc. However, these powers are related to the
powers of the federal and provincial governments through the
many norms and standards on these matters that are defined by
federal and provincial laws.

4.3.Inconsistencies between the exclusive and
concurrent powers between the three levels of
government

Some of the exclusive powers of the provincial and local
government have also found space in the concurrent list of
functions listed in Annex 7 and Annex g of the Constitution. For

” « ” « ” o«

example, “healthservices”, “agriculture”, “cooperatives’, “utilization
of water resources’, “environment”, “mines”, etc., appear in the
exclusive list of provinces (Annex 6) as well as in the concurrent
list of functions among the three levels of government (Annex
9). Similarly, functions related to “agriculture”, “environment”,
“bio-diversity”, “wildlife”, “disaster management”, “electricity,
irrigation, and drinking water”, “cooperatives”, and “mines” appear
simultaneously in the exclusive list of local governments (Annex
8) and the concurrent power of all three levels of government
(Annex 9). Such duplications and inconsistencies are visible across

multiple sectors (Table 3).

ASSIGNMENT OF FUNCTIONS ACROSS
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Table 3: Duplication among the exclusive and concurrent

powers of the three levels of government

Subjects
appearing in the
exclusive power of
the federal level
as well as in the
concurrent lists

Subjects appearing in
the exclusive power of

the provincial as well

as in the concurrent
lists

Subjects
appearing in the
exclusive power
of the local level
as well as in the
concurrent lists

1 | Health services Health services Health services
2 Agriculture Agriculture
Social security and
. poverty alleviation
4 |Environment Environment Environment
5 Biodiversity
) Disaster
6 Disaster Management
Management
7 | Wildlife Wildlife
= Utilization of water
resources
Tourism fees, . Tourism fees,
) Tourism fees, fines, and )
9 |service fees, fines . service fees, fines
. punishment .
and punishment and punishment
. . . . Mines and
10 |Mines and minerals | Mines and minerals )
minerals
u Cooperatives Cooperatives

Source: Functional Assignment across the three levels in federal Nepal: An abridged

edition (in Nepali), The Asia Foundation, September 2019
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Because the concurrent powers between the federal and provincial
governments (Annex 7) and between the federal, provincial, and
local levels (Annex 9) consist of 40 subjects listed in the annexes,
most of the powers of the provincial and local government are
relevant to the federal government as well. The concurrent powers
between the federal and provincial levels (Annex 7) consist of such
broad subjectsaslawand order, prison and detention management,
acquisition of property, supply and price control of essential goods
and services, cooperatives, drugs and pesticides, family planning
and population management, poverty alleviation, social security,
employment and unemployment aid, industrialization, and
settlement of industrial disputes, mines, physical infrastructures,
waterways, environment protection, biological diversity,
communication, disaster management, tourism, water supply
and sanitation, research and development, etc. They have broad

implications on the exclusive powers of the province.

The concurrent powers of the federal, provincial, and local
levels (Annex 9) include an even broader range of subjects such
as education, health, agriculture, cooperatives, electricity, water
supply, irrigation, forests, wildlife, birds, environment, ecology,
biodiversity, mines and minerals, disaster management, social
security, poverty alleviation, royalty from natural resources,
etc. This leaves little exclusive power to the provincial and local
governments and creates a wide-range of overlaps in the powers

and responsibilities between the three levels of government.

In the absence of clearly defined principles on the allocation of
functions and power-sharing across the levels of government,
a certain degree of confusion and overlap has existed since the
constitution drafting process. Some efforts were made to clarify
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such duplication through the unbundling of the functions. But,
the unbundling of the scheduled powers was carried out by the
federal government before elected representatives in the provincial
and local government assumed their offices. Hence, they were
not consulted, leaving them out without a substantial role in
negotiating and defining this process of assigning functions.
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Sector-wise overlap
5 . and duplication of
functions

Though major trends, challenges, and issues in the assignment
of functions are somewhat similar across the board, there are
discernible gaps, challenges, and institutional bottlenecks in key
sectors including education, health, agriculture and livestock,
social development, and physical infrastructure development.

5.1.Education

Education appears in the exclusive as well as the concurrent list of
functions of the federal, provincial, and local governments (Table
4).
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Similarly, federal acts like the Education Act, 2028 (1971 with 2018
amendment), Education and Vocational Training Council Act, 2045
(1989) and the Compulsory and Free Education Act, 2075 (2018) have
created responsibilities related to education across the three levels
of government.

A comparative analysis of functions across the three levels of
government reveals some overlap and duplication in the regulation
of schools, operation of technical and vocational training, and
regulation and management of school teachers. For example,
secondary level education is the exclusive jurisdiction of the local
government, but the Compulsory and Free Education Act, 2075 (2018)
allows federal and provincial governments to also run schools at the
secondary level as model schools, mobile schools, and specialized
schools. It also creates overlapping responsibilities between the
federal and local government on traditional and technical education,
the supply of educational materials, scholarships for disadvantaged
groups, primary health checks in the schools, and teaching in the
mother tongues. There is a certain degree of contradiction in the
education sector among the various instruments of law related to
this sector. For example, local governments which have exclusive
jurisdiction over basic and secondary education have been given no
role whatsoever concerning the management of school teachers.

The Constitution stipulates technical and vocational education
up to the secondary level be carried out by local governments and
that related to higher education be carried out at the province level.
However, the Technical Education and Vocational Training Council
Act, 2045 (1989), which has not been amended yet, states that
technical education and vocational training should be conducted
by the GoN.

In the absence of a clear definition, classification, and
standardization of universities, it is not clear how to distinguish
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between central and provincial universities. Hence, there is a
certain confusion as to what type of universities the federal and
provincial level can establish and which colleges under which
universities can be devolved into provincial universities. Similar
overlaps exist in the operation of libraries, museums, archives, etc.

There is also an institutional dilemma in the education sector at the
federal, provincial,andlocallevels. Forexample, theerstwhile District
Education Offices were dissolved as most of their responsibilities
were supposed to have been transferred to local governments. As
a result, some employees and sections of the District Education
Offices were transferred to the local government. However, the
federal government retained its “District Education Development
and Coordination Units” (DEDCU), while some provinces have
started to create theirown education offices at the district levels. The
DEDCU has several overlapping functions and responsibilities with
local governments, especially in relation to secondary education.
There has been a delay in the transfer of land and other assets of
schools from the federal government to the local government.
Provincial governments have been conducting programs related to
education like the ‘one school, one nurse’ program which should be
part of the responsibilities of local governments.

5.2.Health

The Constitution places “Health” among the concurrent functions
of the three levels of government. While issues related to health
policy, health services, health standards, national and specialized
hospitals, disease control and control of communicable disease, etc.,
are placed under the functions of the federal government, provincial
governments are assigned functions related to “health services’,
while local governments are entrusted with the responsibility of
“basic health and sanitation” (Table 6).
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Table 6: Constitutional mandates and functional allocation
in the health sector

. Concurrent
. Exclusive Exclusive powers Concurrent
Exclusive to the to the tothelocal between the powers
federal level provincial level federal and | betweenall
level provincial three levels
level
Health policy, health | Health Basic Medicine, Health
services, health services health and | Ayurveda
standards and sanitation |medicine,
monitoring, national Aamchi, and
and specialized other medical
hospitals, traditional professions,
health practices, drugs, family
and communicable planning
disease control

Source: The Constitution of Nepal, Annexes 5-9

Regardless of constitutional assignments, there is overlap and
duplication in the unbundling of functions and the allocation of
businesses between the federal, provincial and local governments
(Table 7). For example, the responsibility of registration, licensing,
and regulation of nursing homes and other health institutions is
allocated to all three levels of government. A similar overlap exists
in responsibilities related to preventive, curative, promotive,
and palliative care, and with traditional medicinal practices
like Ayurveda, homeopathy, natural medicine, etc. Likewise,
responsibilities for the regulation and management of health
insurance schemes is also spread across all three levels. Duplication
and overlap also exists in the procurement of medicine and medical
supplies, and on responsibilities in disease control, immunization,

nutrition, and family planning.

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL



[9A9]
[BD0[ 31]1 J© DUB[[IDAINS [I[IY dI[qNJ sawoy Sursmu Surpnpour
o suornInsul Yaeay jo uonerndo

pue JuswysI[qeIss a3 03 paje[ax
Splepuejs [euonjeu uone[nsal pue sprepuels me| 4d1[04

0] SuIpI0dD® SILI0JRIOqR] PUR
suonnINsuUl I[esy I9yjo pue
‘SI91U9D JULUIILAI] ‘SI9JUD

PUe SUOININISUI [I[ea]] 13110 pue
‘s19uad d1Isouderp ‘owoy Suisinu
‘sre3rdsoy [eraua Jo uone[n3al pue
Sursuaoy] ‘uonerado ‘uonensigay

srerdsoy 91A19s pazieads 01 paje[ar
uone[nsal pue ‘sprepuels ‘me[ 4drjod

suonNINSUI srsousgerp ‘sswoy Sursimu s9Twapede YIeay pue syeardsoy
y3reay 1eyjo pue speydsoy jo Jo uonengar pue SursuadI]| [BIIUD pUe [PUONIRU JO UOIIR[NGaI
uonerado pue JuawysijqeIsy ‘uonjerado ‘uonensigay pue ‘uonerado quawuysiqeisy | <

SIDIAISS PaJe[RI-UOHLIINU
pue ‘yareay aanonpoidar ‘yieay

UONLIINU PUP SIDIAIDS
a1seq jo uonjowold pue uoneradQ

[3[e9Y 01 paje[al uore[ngal

UOI)B)IULS PUE [I[eY dIseq pue ‘vonejusurd[dur
Jo uonen3ar pue uonejuaw[duIr ‘Buruued pue sprepuels uonLINU pue yI[eay
‘Buruuerd ‘sprepuels ‘mey Aorjoqd ‘mey 4orjod [erpuraorg 0] paje[a1 sprepuels pue ‘me[ Aorjod | T

Zroz 4102 ‘sajny uo1nd0j]]y Ssauisng Z10z ‘sajny

9oy suoyp.rad() JUSUINLIIAOD) [DOOT JUIUILIIAOL) [DIDUINOLJ UO1IDOO]]y SSAUISNG JUIUNLIIAOCY) [DdIN

10123s [I[eay
3} ut saNI[IqIsuodsal pue sUOIPUNJ 3] JO UOIIELIO[[B pUE sajepuewl [eS3] Y1 :L3[qe],

35

ASSIGNMENT OF FUNCTIONS ACROSS

LEVELS OF GOVERNMENT IN NEPAL



‘D39 ‘QuIdIpawI

[ean3eu ‘Oryredoswor] ‘TypuwIRy
‘TueUNg DIPIAINAY YI] SIIIAISS
[3[e9Y [eUONIPERI] JO JUSWIISRURIA

[PA9]
[erpurroxd 33 Je suIpaw
[ereu Oryredoswioy
‘TUouIey ‘Tueung ‘OIpaAINAy
I SUIDIPIW [PUONIIPLI] Ul
SIDIAIDS [I[eaY ATRUIOISND

0] paje[a1 uonemsal pue
Sunrojruow ‘vonejuwSTduT
‘uonjezipiepuelg

S[eIauruI pue
S[eWITUP ‘S[EQIdY U0 [DILISII [PUDIPIIA

SuIIpaW [eInjeu Oryredoswoy
‘Tyowrey ‘Tueung ‘OIpaAINAY 1|
QUIDIPIW [PUONIPRI] UT SIDIAISS ([I[eaY
0] paje[al spIepuels pue ‘me[ ‘Ad1j0d

S9DIAIDS YI[eaY
1] eurreyyoued ‘@304 ‘9spIaxa
[ea1sAyd ‘saphasayi Ayapeay o
S9DIAIRS 3TeaYy d1jqnd Jo uonjourorg

[9A9] Te20]

9Y) 1e SIDIAIRS YI[eay 2anrerfed pue
SAIIRI[IqRYRI ‘DATIRIND ‘[euonoword
‘Qaniuasaid jo uoneradQ

Zioz

9oy suonp.1ad() JUIUILIIAOL) [DOOT

[949] TeUIAOId

93 Je SIIAILS I[eaY
aAIURARId pue aAnIRII[IqRYaT
‘QAryeInd ‘Teuonjourord
A1essadau Jo JuswaSeury

Zr0z ‘sajny uo13poojy ssauisng
JUIUILIDAOL) [DIDUIAOL]

[°A9] [eUOTIRU

91J3 Je SUOTININISUT YI[eay paje[al

-ssauisnq pue [euorssajoid ‘@anyuasard

‘QATIRII[IqRYaI ‘9AIIRIND ‘Teuoniowold

9U3] 01 paje[al spIepuels pue ‘mef 4d1j04
Z1oz ‘sajny

UO1IDO0]]y SSaUISNG JUSUILLIDAOY) [DAIN

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL

36



[2A9] [e20] a3 e Juswdmba
[I[e9Y pUE SUIDIPIUW JO UOTINLIISIP
pue 3ULI0IS QUIWAINI0I]

sariddns ypeay

IST10 PUE SUIDIPIU JATIISUDS
PUE [EIUISSS JO JUdWaFeurw
Ajddns pue juswaIndoig

QUDIpaW
Jo A1ddns pue juswainooid 03 paje[ar
uone[ngar pue ‘sprepuels ‘me[ Adrjod

USIP[IYD PUE UIWOM
JO uonLIINU[eW JO JudWwaSeurw pue
uonuaAdld pue [01IU0D ‘UOHEININ

SIDIAIIS
aIej[om pIIyd pue [euryew ‘Suruuerd
A[Turey 01 pajefai1 sadIAILS 9] JO
Surrojruow pue ‘uonye[ngas ‘SursuLdry

Suruuerd
A[Turej pue uoreZrunuIw]

Suruuerd A[rurey pue ‘uonjezrunwiwil Jo
ye) Surpnpour sarjddns yi[esy [euIssa
-)souws jo Jusurageuew pue A[ddng

9DUBINSUT Y3I[e3Y I] SOWIYDS
£311Md3s [e120S JO JusWIFRURIN

spiepuels
[euonIeU 01 SUIpIOdI®
9DUBINSUT Y3[e3Y] I] SOWIYDS
£31md3s y3eay [erdos jo
uoTne[N3aI pue JUSWISRURIA

Armoas
[J[eaY [BID0S pUB SdUBINSUT YI[EI[]

[o13uod pue COEQO\VWHQ oSeasI(J

Zioz

9oy suonp.1ad() JUIUILIIAOL) [DOOT

SoSeasIp o[edIunuIuIod
-uou pue s[gesrunuuiod
JO Jo0I1U0D pue UOIU2AaId

Zr0z ‘sajny uo13poojy ssauisng
JUIUILIDAOL) [DIDUIAOL]

S[OI3U0D
pue uonuaA3Id I3 pue S9SeISIp
9[qEIIUNWWO-UOU pUR 3[qeIIUNUIWIOD
0] paje[al spIiepuels pue Ad1j0q

Z1oz ‘sajny
UO1IDO0]]y SSaUISNG JUSUILLIDAOY) [DAIN

7

3

ASSIGNMENT OF FUNCTIONS ACROSS

LEVELS OF GOVERNMENT IN NEPAL



[9A9] [e20] 31]3 3 s1onpoid [edrpaw
ISJ0 PUB SUIDIPIW JO UOHR[NESI

s[errayewr yons Surnpoad
Ansnpur jo uone[nsar pue
SursuadI] ‘uonen)sigal pue
SpIepuels [eUOIIRU 31]) O}
Surpiodoe sarjddns pue
ASojourday y3feay pajepal
-9UIDIPAUI JO UOIIRZIPIRPUR]S
‘[esodsip ‘uonexy

9o11d [rejar wnuwirxeur

spoo3 pue
SIDIAIDS YI[BIY UO $39J 3]} 03 Pl

pue 2oud WwnuWIruIw jo Surxij ‘Sur103s ‘uononpold | uonemS3al pue ‘sprepuels ‘Me[ Adrjog | OI
spIepuels
[eouraoxd pue [e1apaj 03 Surpiodde '239 ‘uononpoidail
SpIepue)S PUE S9AIID(qO paje[al sprepuels QIejjom pIIyd pue [eursjew ‘Suruued
3189y [9A9] [e20] Jo Juswdo[eAd(g pIep Aqrurey uonerSru ‘vonzerndod 03 pajepar
[euoneu 0] SUIPIOIDL SADIAIRS | T :
splepuels pue me[ 4o1jod [euoneN
SIDIAISS | [I[E3Y] 0] PIje[al JuswaSeurUl
[J[e3Y] 01 paje[al JuswaSeurwW pue pue Jusawdo[aAsp 103935
6

JuswIdo[aAdp 2INIDNIISRIJUT [BIISAYJ

Zioz

9oy suonp.1ad() JUIUILIIAOL) [DOOT

aInIdNIISenul [edIsAyJ

Zr0z ‘sajny uo13poojy ssauisng
JUIUILIDAOL) [DIDUIAOL]

pUE S3DIAISS [3[eay dISeq JO spIlepuelg
Z1oz ‘sajny
UO1IDO0]]y SSaUISNG JUSUILLIDAOY) [DAIN

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL

38



6107 19quindag

‘uoryepunoy eisy [, ‘(IfedaN ur) uonips padpriqe uy :fedaN [BISPSJ U S[OAI] 391} Y] SSOIL JUSWUSISSY [PUOTIOUN,] :9DIN0G

Zroz

9oy suonp.1ad() JUIUILIIAOL) [DOOT

[2A9] [euIA0Id 1) JB
SUOIJBIDOSSE PUB SUOIINITISUT
[euorssajoxd pue pajusLIo
-SSQUISN( ‘OTWIPEI. 0] PIje[ad
SIDIAISS I[B3Y JO UONRNSI
pue SuIsuadI] ‘UonensIZay

Zr0z ‘sajny uo13poojy ssauisng
JUIUILIDAOL) [DIDUIAOL]

SUOIRIDOSSE

PUE SUOIININISUT [[3[eaY] [euoIssajord

PUE Pa1USLIO-SSaUISN( ‘OTWpede

0] paje[al spiepuels pue ‘Mme| ‘Ad1[0g
Z1oz ‘sajny

UO1IDO0]]y SSaUISNG JUSUILLIDAOY) [DAIN

1T

39

ASSIGNMENT OF FUNCTIONS ACROSS

LEVELS OF GOVERNMENT IN NEPAL



40

Some of the responsibilities allocated to local governments by
the LGOA such as the fixing of maximum prices, and regulation
of medicine and medical supplies, do not match their technical
capability and do not adhere to the principle of economies of scale.
Similarly, local governments do not have the capacity to regulate
the licensing and standardization of health-related services.

The provisions in the Drugs Act 2035 (1978, including the 2000
amendment) related to the procurement of drugs and medical
supplies and the Tobacco Products (Control and Regulation) Act,
2068 (2011) contradict provisions in the LGOA that gives local
governments authority on such matters.

Need for functional clarity: the COVID-19 lesson

Although this study was conducted before the COVID-19
crisis, a lack of clarity on the responsibilities of the federal,
provincial, and local governments is evident in the discharging
of functions in response to the pandemic. The three levels of
government have overlapping jurisdictions over health services,
disaster management, the supply of medicines and medical
equipments, and overseeing market mechanisms for essential
supplies. Despite the constitutional provisions giving the
federal government exclusive powers regarding communicable
disease control, it became evident that the provincial and local
governments had significant roles to play during the COVID-19
pandemic. This included the management of quarantines and
isolation centers, and providing necessary health services and
relief to people affected by the lockdown during the pandemic.
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The province and local governments are required to play
a substantial role in prevention, control and relief work
in response to such epidemics including in financing,
regulation and service provisioning, data and information
management, implementation of preventive measures ranging
from awareness building to health and hygiene education,
institutional arrangements such as the establishment and
operation of response funds, operation of the crisis management
team, relief distribution, primary health care, and hospital
management, etc. These roles are not possible through only one
level of government, and requires broader collaboration and
cooperation between the three levels.

Therefore, it will be worthwhile to review the roles of the three
levels of government during the pandemic and reallocate
functions and responsibilities to each level clearly with
predetermined standard operating procedures applicable to all
the levels of government.

5.3. Agriculture and livestock

In the Constitution, the functions of agriculture and livestock are
spread over the three levels of government, buta biggerrole is given
to provincial and local governments in these sectors (Table 8).
Agriculture is listed as one of the concurrent powers underall three
levels of government, whereas agriculture, livestock development,
and veterinary medicine are included in the exclusive as well as the

concurrent powers of provincial and local governments.

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL

41



6-S 3npaydg ‘[edaN Jo UOHINITISUOD) Y], :92INOS

speol [eIm3noLdy

[013U0D pue JusUIS3e
-UeW UOISUIIXD [RINIMILITY

aunuereng)
saAieIadood ‘Yipeay
[ewrue quauredeurwr sponpoid
sopnsad Qup | -orde ‘Arpueqgsny [ewirue pue | Juawdo[AIPp }D0IS S9IDI
2IMINOLISY | -IpaW AIPULIa)9A 2InNdLISY | -9AI] pue arnyndLIdy | -[od asn-pueT

[2A9] [euIA0xd

S[9AI] 221Y1 [[e
pue [eIap3j 2] [PA9] —m—u:;o,a
d [PA3] [B20] 3y} 03 AISN[IXH ° [eIopa) 2}
uaaMIaq sromod : 911 0] PAISNIXY
JUSLINDUO0)) 0] SAISN[IXY
JUBLINDUO)) :

[9A9]
U29M19( SIIMO

10129s
[201SIAI] PUR INI[NOLISE 3] JO UONILDO[[E [EUOIIDUNJ PUE S3JEPURW [PUONINIIISUO)) :g d[qe]L,

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL

2

4



There is considerable duplication and overlap between the
levels of government in the agriculture and livestock sector
in the detailed allocation of business (Table 9). Although
the Constitution gives little exclusive or direct role to the
federal government in agriculture, veterinary and livestock,
the detailing of functions in the allocation of business creates
several broad functions for the federal government. Functions
related to agricultural extension, the regulation and promotion
of agricultural businesses and insurance, the regulation of
pesticides and fertilizers, veterinarian services, agricultural and
animal health labs, etc., have been spread out across all three
levels of government. There are similar overlaps between the
responsibilities of the provincial and local governments.
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Overlaps and duplication were created to ensure fundamental
rights on food and food sovereignty. The Act Related to Food and
Food Sovereignty, 2075 (2018) allocates similar responsibilities to
federal, provincial, and local governments on the assessment of
food availability, control of hunger and famines, development of
data on food security and hunger, adoption of an action plan to
tackle hunger and malnutrition, identification of people at risk of
hunger and famines, and creation of stockpiles of food to avoid
food-related crises. All three levels have been mandated to provide
free-of-cost food assistance to vulnerable families. Such shared
responsibility diffuses accountability.

Whereas agricultural and animal health labs other than animal
and plant quarantines are under the jurisdiction of provincial
government constitutionally, the federal government has been
operating such labs at various places. Similarly, functions related
to the promotion of agriculture and livestock businesses and
industries are being carried out simultaneously at both the federal
and provincial levels, when most of this should have been left to the
provincial level. There is a lack of clarity as to which level should
have the right to regulate veterinary practitioners, agricultural

cooperatives, agricultural insurance business, etc.

Like in other sectors, there is a certain degree of institutional
overlap and duplication in the agriculture and livestock sector.
For example, the erstwhile District Agriculture Offices were
supposed to have been dissolved and devolved allocating their
office property, human resources, and commensurate funds
among the local governments within the district. While such
offices were closed, the provincial governments have created their
own Agriculture Knowledge Centers and Livestock and Veterinary
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Hospitals and Offices at the district levels. The federal government
has also retained several agricultural farms (citing their roles in
research and development), when most of them should have been
transferred to the provincial and local governments. Veterinary
hospitals at the district levels should have been transferred to local

governments.

There is considerable overlap in the program, projects, and
activities of the provincial and local governments in the agriculture
and livestock sector. Provincial governments are involved in small
programs and projects in the sector that should be managed by
local governments.

5.4. Physical infrastructure development

The allocation of functions across the three levels of government
is relatively clearer on physical infrastructure development, even
though there are common responsibilities under the concurrent
lists of the Constitution. The lists envisage the classification of
roads into federal, provincial, local (including agricultural and
rural) categories along with the allocation of responsibilities
to their respective level. Constitutionally, all three levels have
jurisdiction over services related to electricity, water supply, and
irrigation, while the federal and provincial levels share power
over physical infrastructure related to water supply and sanitation
(Table 10).
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Functions related to physical infrastructure development have
been further detailed by the Business Allocation Rules as well by
the LGOA (Table 11) and by a few other sector-based laws. The
responsibility for railway infrastructure rests with the federal
government, while those related to water and alternative transport
is with the provincial government. The sole responsibility with
regard to local roads (including rural and agricultural roads) and
suspension bridges rests with local governments.

ASSIGNMENT OF FUNCTIONS ACROSS 51
LEVELS OF GOVERNMENT IN NEPAL



j1odsueny
sAnjewI) e pue Jodsuern) L1em
0] paje[al spIepuels ‘Me[ ‘Ad1jod

ASojouyda) sAemySiy [euonjeu o) pajeal
peOI 0] paje[al dIeasal pue Apnig |  uonemsal pue ‘uonejuswI[dur
‘sprepueis ‘me|[ o104

skemysiy
uoneSii pue ‘peor ey moriSe | [euraold 0 pajear JuswaSeuew ‘sprepue)s
‘speol [ed0[ 03 paje[al uonemsal SOIISIIB]S pUR 9DURUSIUTRW pUe ‘me[ Aorjod paje[ar £JLmoas Jrex

pue Sunioyruow ‘vonyejuswaduur | rredar ‘wonepers-dn ‘UondONIISUOd | pue ‘[IRI 0I3dW UeqIN SUIpNOUI
‘Guruuerd ‘sprepueys ‘me[ £orjoq | ‘Suruue[d ‘sprepue)s ‘me[ ‘Ad1j0d skem[rel ‘skem[rel [eUOIIBN

amjonmseyur JIodsuen Iayjo pue speoy 'y

Zroz Py 4107 ‘sa)ny uo13pd0]]y ssauisng 4107 ‘sajny u011pd0]]y

suo1Ip4ad () JUIUWIUIIA0Y) [DIOT JUIUWILIIAOL) [DIDUIAOLJ ssauisng juawuidnoy |pdaN  ‘ON

judwdoaAap arnjoninseryur edrsiyd
ur sONI[IqIsuodsal pue SUOI}dUNJ JO UOIILIO[[e PI[ILIdP puUe sajepuewi [eS3] 19y :II d[qe],

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL

52



ASojouypa 1rodsuern
SAIJISUIS-YSLI PUE I9]SESIp PUe
Ajpusiij-1opua8 pue Aijiqesip

QUaUIUOIIAUD JO UOTIOUWIOI]

Speol [eIn][NOLISe pue Speod [eant
‘peol [eD0] 01 paje[al SYIoM I9YIQ

SLIDA[ND ‘s93pLIq

uorsuadsns ‘peol [eInjnoLIge
‘speol [eINI pue [ed0] 0] Paje[al
uonemsdal pue ‘SdurUIIUTRW
pue aredar ‘vonejuswadur
‘ueyd 1e3sew jo uoneredarg

Zroz 9oy

suoij} ULMQO JUIWUIIA0D) IDIOTT

j10dsuen ajeulalfe pue skemiazem
‘skemadoi jo JusuraSeurw pue
uonerado ‘vonejuswsyduur
199(o1d ‘Apnas A31iqIseay
‘A3ojourpa) Jo uonowoId

4107 ‘sajny uo11po0]]y ssauisng
JUIUWILLIIAOL) |DIDUIAOCLJ

j10dsuern) sArjeuI) B

I9{J0 pUE SPEOI UT JUSWIISIAUT
uS1a10] pue sadIAIRS 193uassed
[euoneWIa]UI Jo uoneRd(O

‘SpeOl ydueIq JO SIWI] Peol
pue sjurod ssadde pue skemysiy
[eUOIIBU JO SS9DJ® [RIUOIJ JO
uone[N3al pue JuUIWIFeURA

sAem[rel1 [euoreUIAIUL

pU® [BUOIJRU JO JUauwdeurll
pue ‘s99J ‘@dueuRluIew

pue 1redas ‘UorONIISUOD
‘Apn3s ‘uoryedoynuapI 3193(01g

4107 ‘sajny uo11pooj]y
ssau1sng JuawLIdA0L) [pdaN

‘ON

53

ASSIGNMENT OF FUNCTIONS ACROSS

LEVELS OF GOVERNMENT IN NEPAL



'S9INIONIIS
pue s3urpymgq o1qnd Isyjo pue
‘s[[eY ouaI2ju0d ‘SSuIp[mq
Arunuuiod ‘sjooyds ‘sgurpjmqg
JUSWIULIDA0S JO JUSUISSeURW
pue uonerado ‘SdurudIUTRW
pue aredar ‘uononsuo)

JusWwaSeurUI

[e21sAyd 1193 pue sad1jo
JUSWIUIDA0S [9A3]-2dulAr01d JOo
uonensal pue ‘uonejuawa[duur
‘Buruuerd ‘sprepuels ‘mef 4d1104

sSuIp[INg JUIWWISA0S

[e1opaj pue Juswdo[aasp
ueqIn [EUOIIEU JO 9DURUIUTRUT
pue ‘redar ‘uondNIIsSu0)

spIepuels
pue sapod Surp[ing [euoneu
93 01 SurpIodde uonensal
pue ‘SULI0)IUOW ‘UOISSTULID]

[9A9] TeuIAOId 33
Je uone[NSal s31 pue 9pod SuIp[INg
[euoneU 93 Jo uonejuswadu]

9pod 3uIp[Ing [eUOIIRU 3] 0]
pa1e[a1 spIepuels pue ‘me[ ‘Ad1[04

sme] [erurArord

pue [e1apoj 12d se Suisnoy

pue Quawido[aA9p JUSUIS[1I3S
Quawrdo[aAdp ueqIn 03 pajeI
uone[ngal pue ‘uonejusurajdur
‘uonyedynuapI 309(oxd ‘Suruuerd
‘sprepueis ‘me[ Ad1j04

Sursnoy pue

sSurp[nq o) paje[as saurEpIng
pue uonejuawadur 3193(oxd
Qrmionanserjur Juswrdo[easp
ueqIn jo adueuUNUIRW pue Iredar
‘uonerado ‘uondNIIsSUOd ‘Suruueld

Suisnoy pue

quawidoaasp ueqin ‘quawidoPAap
JUSWS1I9S 01 Paje[al uonensal
pue ‘spiepuels ‘me[ 4o1104

Zroz 9oy

suoij} ULMQO JUIWUIIA0D) IDIOTT

Juswdo[aAsp Juswv[Ias pue ‘Suisnoy quawidopasp ueqin ‘g

4107 ‘sajny uo11po0]]y ssauisng
JUIUWILLIIAOL) |DIDUIAOCLJ

4107 ‘sajny u011pd0]]y
ssau1sng JuawLIdA0L) [pdaN

‘ON

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL

54



swep pue uone3LLII [ed0]

Jo uone[n3ai pue ‘GdueULIUTRW
pue aredas ‘vonpejuswa[dur
‘suepd I9)seuw JO UOIB[NULIO]

souraolxd a3 apisul

S91pOq 191eM JO uorierado a3

Ul UOTIBUIPIO0D pue SULIOIUOUI
‘uoneyuswadur 4Asains {s3oafoad
Jo uonedynuapI pue Apmig

9IN3IdNIISEIJUl
Pa1e[oI 1910 PUP ‘STRUED UTeUI
‘surep ‘suralsAs uoresLL
[eduIAOId-T9]UT puP [BISPI)
Jo JusuRdeurW ‘SdURUIUTRUL
pue 1redas ‘uonjerado a3

0] paje[aI uorejuRWI[dur
pue ‘spiepuels o104

uorjedriy

o

sanD pue sfelided [erpursoxd

Jo jusawrdofaAap aIn3dnIselyul pue
UOoneUIPIOOd ‘Uorjeudwa[dur
‘Buruuerd quawdopasg

$3IN1ONI)S URQIN pazifeadg

SJUSWID[IIVS 9feS JO UOIBN[RAD
pue uonensail ‘Suriojruour
‘uonejusawR[dwWI ‘UOHIR[NULIOJ
wergolxd ‘Guruuerd 4d10g

Zroz 9oy

suoij} QLNQO JUIWUIIA0D) IDIOTT

saourroad a3
urym A8ojouyday UOHIdNIISUOD
Sursnoy jo uonjouroiJ

4107 ‘sajny uo11po0]]y ssauisng
JUIUWILLIIAOL) |DIDUIAOCLJ

sjuaurnrede

pue 3UIsSnoy UOWWIOD [9AJ]
-[eUONRU 0] Paje[al UoIe[N3al
pue ‘sprepuejs ‘me[ ‘Ad1104

4107 ‘sajny u011pd0]]y
ssau1sng JuawLIdA0L) [pdaN

‘ON

5

5

ASSIGNMENT OF FUNCTIONS ACROSS

LEVELS OF GOVERNMENT IN NEPAL



JuswRSeurw
PaYSIa)em pUe S3DINO0SAI Pue| 03
pa1e[a1 uoneydepe Ayrunwuio)

UONPAIISUOD PISIaIeM 10]
uone[ngal pue ‘uonejuswa|dur
‘Buruuerd ‘sprepuess 4orjod [edo]

[9A9] rerouraold 3 Je uoreZIIIN
I9)eM pUP SPaYSIa)em 0] paje[al
juaureSeurw pue ‘ASojouyda) jo
JuswrdorPasp ‘uonejuswaydur
‘uonje[nurioj Ad1j04

I91eMm
-punoiS pue ‘UOTIeSILII ‘S90IN0SAT
I97em 03 paje[al Juswdo[aA9p
ASojoutpa) pue yoreasal Apnig

uonezInn
197em pue sued uIseq I9ALI JO
suonengai pue sueyd 193sejN

sura)sAs uonegrin
I9]eM-pUNOIZ puUe 9DBJINS [[BUIS
[e20] Jo JuswaSeURW paje[al
pUE ‘UOTDI[[0D PUE UOTIEXT

99J 9DTIAISS ‘@dUPUUTRUI

pue aredar ‘vonjeradQ

Zroz 9oy

suoij} QLQQO JUIWUIIA0D) IDIOTT

uonegLLI

[2A9] [eurAoxd 93 03 paje[ax
uonenSaI pue 99§ 9IAIDS I}
‘s901A19s Jo Ayrpenb a3 jo uonexiy

4107 ‘sajny uo11po0]]y ssauisng
JUIUWILLIIAOL) |DIDUIAOCLJ

s309(o1d pajepal 193sesIp
paonpul-19jem pue uonegLLIr
[epurso1d-193ul pue [eIS9paJ JO
uone[N3al pue ‘UOIIONIISUOD
.bu:um ‘uoneoynuap|

4107 ‘sajny u011pd0]]y
ssau1sng JuawLIdA0L) [pdaN

‘ON

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL

56



[9A9] Te20]
93 Je AS10UD 2ATyRUI) B SUTpIedal
uone[ngal pue ‘uonejuswadur
‘Guruuerd ‘sprepues ‘me[ Ad1j04

AS19u9
dAneWI)[e pue s199(o1d d113d9[d
-0IpAY [[eWS 0] Paje[ad SYIOAN

nemegow auo

01 dn jo s393(01d d1L1109[3-01pAYy
Jo uone[ngai1 pue SuriojruOW
‘uonyejuaweduur ‘Suruueyd
‘sprepueis ‘me| 4orjod [edo]

Korjod [e1apaj pue Ad1j0d sadInosal
I9]eM [EUOTIRU 0] SUIPIOIDL SISALI
Arepunoq sourroid jo uonezinn
I9]eM JO 9DURUIUTRW pUE

1redar ‘uonerado ‘uononIsuod
‘uonesynuapI 199(01g

aimionaseyur ramod

pU® S9DIN0sal 19jem Surpresal
uoTne[NGaI pue ‘spIepuels ‘mej
“or1od ‘s109(o1d 1omod Sig

Zroz 9oy

suoij} QLQQO JUIWUIIA0D) IDIOTT

4107 ‘sajny uo11po0]]y ssauisng
JUIUWILLIIAOL) |DIDUIAOCLJ

Iamod pue A9 *q

4107 ‘sajny uo1Iniojjy

ssauisng juawiuianoy jpdaN  ‘ON

7

5

ASSIGNMENT OF FUNCTIONS ACROSS

LEVELS OF GOVERNMENT IN NEPAL



ASojoutpa) paje[ar

-A319up aATyPUIA P JO UOTIoWOId
puejuswdo[arsp Apeded
‘I9ysuer) pue juswdoPAdq

S9DIAISS PaIe[aI-AJIDLIID[
‘Tomod Jo UOISU?IXa 33 UI 103095
9jearid sy jo uoneddnred

Jo uonowoid sy3 03 pajer
uone[ngal pue ‘sprepuels Ad1jod

AS1ous
SAIJEUIS)[E pUB [qeMIUI JO
spaiepuess pue ‘43renb ‘wonezinn

Zroz 9oy

suoij} ULMQO JUIWUIIA0D) IDIOTT

dourroxd

93 uryum 193foxd paje[ax
-S9DINOSAI I9JeM JO UOTIPNRAD
pue Surojruow ‘uonejusw[durr
‘Buruuerd 193sew ‘Suruuelq

JusWwRSeurUI
1amod pue A3p11d3e [epuIr0Id JO
SuoOne[NSal pue ‘9dueUUIRW pue
aredar ‘uonyerado ‘uonejuswa(dwr

‘uononIsuod 3foxd pue
Suruueld ‘uepd 1a1sew ‘sprepuels
‘mey horjod ‘yoreasar Apnig

4107 ‘sajny uo11po0]]y ssauisng
JUIUWILLIIAOL) |DIDUIAOCLJ

I9JeMm JO
uonNqLISIp/uonedo[e pue ‘amod
PUP S92IN0SAI I19]PM JO UOTIRZI[IIN
pue uoneAIasuod quawdo[PAap
d[qeurelsns jo uonemsar

pue ‘sprepuejs ‘me[ ‘Ad1104

4107 ‘sajny u011pd0]]y
ssau1sng JuawLIdA0L) [pdaN

‘ON

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL

58



6107 IoquIAdag
‘uonjepunoy ersy ay ], ‘(ffedaN ur) uonipa padpriqe uy :edaN [BI9PaJ UI S[2AJ] 32113 3] SSOIDE JUAWUSISSY [eUondUN,

:92IN0g

[2A3] [BD0] 9Y3 JB
JuswSFeURW )SEM PUB UOIIEITUES

s309(oxd

Surssadoid 9Geromas [erdursord
-I9)Ul pUe [eUOIIBU JO uoneM3aI
pue ‘UordNIIsSuod ‘Uonedynuap]

[9A3] [e20]
91[] Je I9]eM SUDULIP 0] Paje[al
uone[n3ar pue uonejuauR[duir
‘Buruuerd ‘sprepuess ‘me[ 4o1j04

[943] 9durr01d

93 1e 9uaI3AYy pue uoneIIULS
‘Io1em SunjuLIp jo uonesal
pue ‘9dueuajurewW pue.rredss
‘uonerado pue uonejuswRdurr
199(o1d ‘Buruuerd ‘sa9j 9d1A19S
Jo uonexy ‘uvonejuswa[dur
‘sprepueis ‘me[ Ad1jo4

s199(01d 1973eM SUD[ULIP
[eouIA01d-19]Ul pue [euoneu Sig

uonejIues pue rojem mcEEbu 0]
p23e[al spIepuels pue ‘me| Su:om

Zroz 9oy

suoij} QLQQO JUIWUIIA0D) IDIOTT

4107 ‘sajny uo11po0]]y ssauisng
JUIUWILLIIAOL) |DIDUIAOCLJ

uonejiues pue Iajem wﬁmvﬁh_hg ‘3

4107 ‘sajny u011pd0]]y
ssau1sng JuawLIdA0L) [pdaN

‘ON

59

ASSIGNMENT OF FUNCTIONS ACROSS

LEVELS OF GOVERNMENT IN NEPAL



60

5.4.1. Road

In absence of a clear-cut distinction between national, provincial,
and local roads, all three levels of government are engaged in
the construction, repair, and maintenance of roads of various
categories. Environment, disability and gender friendly elements
need to be incorporated in the physical infrastructure developed
by all three levels along with disaster and risk-sensitive transport
technology. The responsibility for the acquisition of land and
related compensation, the clearance of forests, the fixation of road
borders, and the classification of roads rests with the GoN as per
the Public Roads Act, 2031 (1974). However, the LGOA gives local
governments the authority to determine the right of way, clearing
construction in road limit areas, and paying compensation for

land acquired for roads.

The LGOA placestheresponsibilitywith regard tothedevelopment,
operation, regulation, and maintenance of urban infrastructure,
housing and buildings with the local government whereas the
Allocation of Business Rules retains similar functions for the
provincial governments. These functions can be executed by local
governments through conditional grants and other allocations

from the provincial government.

5.4.2. Irrigation

The Constitution spreads the responsibility of irrigation to all
levels of government, but does not provide a clear classification as
to what constitutes as federal, provincial, and local level irrigation
functions. The LGOA mandates local governments to regulate
small irrigation projects, whereas the Irrigation Regulation 2056
(1999) retains rights related to the management of consumer
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committees for small irrigation projects, including the fixation
of related service fees and formation and dissolution of the users’
committees, through the offices of the GoN.

5.4.3. Hydropower and energy

The authority for licensing the survey, production, transmission,
and distribution of hydropower and energy to the private sector
rests with the GoN as per the Electricity Act, 2049 (1992). This
restricts the functional competency of the provincial and local
governments to license and operate hydro projects which fall
under their mandate. Without a clear classification of electricity
and power-related projects, provincial and local governments
can initiate similar projects leading to duplication and overlaps.
The Constitution grants exclusive power to local governments
on alternative energy. The distribution of authority related to
alternative energy at the federal and provincial level should have
been limited to standardization, capacity building, and support
technology transfer to the local level.

5.4.4. Drinking water and sanitation

Drinking water has been kept in the exclusive list of functions of
local governments as well as the concurrent list of the three levels
of government. The unbundling of functions and the allocation
of business rules provides similar authority over drinking water
and sanitation to all three levels, except that they cater to federal,
provincial, and local level projects. The lack of a clear classification
on what constitutes a federal, provincial, or local level drinking
water and sanitation project can lead to duplication and overlaps
in the execution of projects by the three levels of government.
This is one of the reasons why all three levels of government are
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involved in executing similar projects related to drinking water

and sanitation.

The Water Tariff Fixation Commission Act, 2063 (2006), the
Drinking Water Board Act, 2063 (2006) and the Nepal Drinking
Water Corporation Act, 2046 (1989) provide for various authorities
related to drinking water to the GoN including the creation of
boards and corporations to regulate the execution and operation
of drinking water-related projects and the fixation of service
fees. Similar authority has been entrusted to the provincial and
local governments by the allocation of business rules and the
LGOA. Some of these overlaps and duplications are repeated in
the Drinking Water and Sanitation Bill, 2076 (2019) tabled in the
federal parliament. The bill proposes providing authority over the
preservation of water sources and the operation of quality services
related to drinking water and sanitation to the federal government,
whereas these authorities should also rest with provincial and
local governments. There is no clear-cut distinction in the bill as
to what kind of services, programs, or projects related to drinking
water and sanitation can be constructed and operated by the
three levels of government. The provision for creating a federal
commission or board for fixing service fees for drinking water
encroaches upon the functional authority of local governments.
The authority related to fixing service fees on water and sanitation
can be left to local governments, while the federal government can
be allocated the responsibility of fixing standards related to the
service. The bill should be revised in consultation with provincial
and local governments to avoid duplication and for allocating
responsibilities commensurate with the capacities of the three
levels.
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5.4.5. Other local development programs

The existing Town Development Act, 2045 (1988, with the 2018
amendment) provides for the GoN to create Town Development
Committees. This parallels the authority related to local
development including town development and settlement
development that rests with local governments as long as they
conform to national building codes and relevant standards.

As per the Private Finance in Build and Operate of Infrastructures
Act, 2063 (2006), the GoN has authority in areas of infrastructure
development in which provincial and local governments have been
entrusted with similar responsibilities. This should be amended to
avoid duplication.

The Local Infrastructure Development Partnership Program
(Operating Procedure) Regulations, 2075 (2018) regarding
the selection and implementation of projects in the electoral
constituencies of the members of the federal parliament
encroaches upon the authority of local governments to carry
forward local development activities under their jurisdiction.
Similar practices by provincial assembly members spending on
small projects in their respective constituencies overlap with the
efforts and resources of the local governments which can execute
development work with greater transparency, accountability, and
effectiveness.
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Inconsistencies and
overlaps related to
fundamental rights

The Constitution guaranteesvarious fundamental rightstocitizens,
including the right to life and property, right to equality, right of
inclusion in state affairs, right of social justice and social security,
right against discrimination, exploitation, and untouchability,
etc. The Constitution also specifies the rights of women, children,
Dalits, senior citizens, and consumers, etc. Besides this, the
Constitution includes the right to labor and employment, health
and education, housing, clean environment, food security, etc.,
which requires the involvement of all three levels of government
in making provisions and ensuring that these fundamental rights
are adhered to at all levels.

The federal parliament has adopted a series of legislation
in accordance to fundamental rights including the rights of
employment, social justice, safe motherhood, reproductive
rights, consumer rights, rights of children, etc. These laws define
the various roles and functions of the federal, provincial, and
local governments in making provisions for and ensuring the
implementation of these fundamental rights. However, there
are certain inconsistencies in the key actions performed by the
federal, provincial, and local governments when executing and
provisioning for fundamental rights (Table 12).
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6.1 Right to employment

TheRight to Employment Act, 2018, givestheresponsibilityof setting
up employment service centers across all levels of government
and spreads the responsibility of implementing unemployment
support programs (including information, training, credit, and
concessions) and their monitoring and inspection to all three
levels of government. This creates duplication and a lack of clear-
cut responsibilities for each level, hence causing confusion on the
tasks to be undertaken.

6.2 Right to safe motherhood and reproductive
health

The Right to Safe Motherhood and Reproductive Health Act, 2075
(2018), provides for the federal government to allocate grants
through the budgettothe provincialand local levels,and authorizes
provinces to allocate similar grants to the local levels. The act also
requires the federal government to make necessary arrangements
in coordination with provincial and local governments regarding
the management of shelter houses for providing safe reproductive
health services to women who are mentally disabled, abandoned
by their families, or have been raped. It is not clear which level of
government is responsible for these provisions. This reduces the
accountability of government on such functions.

6.3 Consumer rights

As per the Consumer Rights Act, 2075 (2018), the concerned
department of the GoN can delegate its authority related to
the officials of the federal, provincial, and local government
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to monitor activities in the market and supply mechanisms to
provide consumers with quality supplies at appropriate prices.
Local governments are also authorized to constitute committees
and subcommittees for such monitoring. This creates confusion as
to what roles and responsibilities they have to bear. The fact that
local governments have exclusive jurisdiction in matters related
to local market management and that the LGOA provides such
authority to them should have been taken into account.

6.4 Rights of children

The Act Relating to Children, 2075 (2018) provides concurrent
overlapping functionsand responsibilities tothe federal, provincial,
and local governments to establish and operate children’s homesas
necessary and can also operate their own Children Welfare Fund.
This can create confusion as to who should do what and diffuses
accountability if the intended outcomes are not attained.

To execute constitutional provisions on fundamental rights, the
provincial and local governments are provided with functions
through federal legislation which are supposed to be executed
with the support of the federal government. But, the respective
provincial and local levels neither have clear mandated functions
nor the capacity to execute the fundamental rights obligations.
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inconsistencies in
expenditure and revenue
assignment and inter-
governmental transfers

7 Challenges and

The Constitution outlines the fiscal powers of the three levels
of government, including their expenditure assignment and
right to raise taxes and collect revenue in the sectors under
their jurisdiction. Article 60 of the Constitution allows the
federal, provincial, and local governments to levy taxes and raise
revenue on matters falling within their exclusive jurisdiction.
The imposition of the taxes and collection of revenue in matters
related to concurrent powers is to be determined by the federal
government. The Constitution stipulates that provincial and local
governments will receive fiscal transfers including equalization
grants, conditional grants, complimentary grants, special grants
and revenue transfers as per the recommendations of the NNRFC.
The Inter-Governmental Fiscal Arrangement Act, 2074 (2017) and
NNRFC Act, 2074 (2017) identify the basis and mechanism for
mobilizing natural resources, allocating revenue, and allocating

equalization and conditional grants.

The Constitution provides for different sources of revenue to the
three levels of government, including the distribution of taxes
collected at the respective levels. The federal level has the right to
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collect customs, excise duty, value added tax, income tax, and visa,
passport, tourism fees, and other service fees. The province level
is provided exclusive revenue rights related to agricultural income
tax, house and land registration tax, vehicle tax, advertisement
tax, entertainment tax, tourism and service fees, while the local
level is entrusted with house and land registration tax, vehicle tax,

service fees, advertisement tax, and tourism fees, etc.

7.1.Inconsistencies and duplication in the
constitutional annexes concerning revenue and
taxation rights of the federal, provincial, and local
levels

There are some inconsistencies and duplication in the
constitutionally scheduled fiscal powers across the levels of
government. For example, Annex 5 puts tourism fee under the
exclusive list of the federal level, whereas in Annex 6 tourism tax
is the exclusive power of the provinces as well. Similarly, the house
and land registration fee, vehicle tax, advertisement tax, and
entertainment tax appear in the exclusive powers of the provinces
(Annex 6) as well as that of the local levels (Annex-8).

There exists a significant degree of overlap in the functions related
to revenue especially at the provincial and local levels (Table 13).
While the federal government has exclusive power over income tax,
the provincial governments have exclusive power over agricultural
income tax and local governments have exclusive powers on house
rental tax and business tax, which are variants of income tax. The

power and responsibility over tourism fees, service fees, and fines
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and punishment have been enlisted in the exclusive power of all
three levels and in the concurrent list as well. House and land
registration tax, vehicle tax, entertainment tax, and advertisement
tax appear in the exclusive powers of both the provincial and local
governments.
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Though the Inter-Government Fiscal Arrangement Act, 2074 (2017)
clarifies the share of the respective levels in the various taxes, there
is some overlap and confusion regarding the right to raise taxes
as well as the place for collecting and sharing revenues between
the different levels of government. According to the Act, royalty
obtained from natural resources is to be collected in a federal
divisible fund and distributed to the divisible funds of the local
and provincial governments. The right to raise revenue in the
tourism sector falls within the exclusive as well the concurrent
revenue jurisdiction of all three levels.

7.2.Undefined revenue power

Provincial governments are allocated exclusive revenue powers on
agriculture income tax, but there are dilemmas and confusions
on the tax. For example, Clause 11 of the federal Income Tax Act
2058 (2002) waives income tax on agriculture except on income
earned through organized agricultural businesses. The federal
Value Added Tax Act, 2052 (1996) waives VAT on basic agricultural
production including paddy, legumes, rice, vegetables, fruits,
etc. It is unclear what type of agricultural income tax provinces
can introduce. In the absence of clarity, most provinces have not
started levying agricultural income taxes yet. A few provinces
have introduced provisions for such taxes but have not started
collecting them. As per Inter-Government Fiscal Arrangement Act,
2074 (2017), all the three levels of government have revenue rights
over “other” tax and non-tax revenue as per the respective level
laws, this is something that remains undefined and can create

confusion.
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7.3. Limits imposed by federal laws on the exclusive
power of provincial and local governments

Many federal laws, including those regarding revenue and taxation,
have imposed limits on the exclusive functions of provincial and
local governments. For example, Annex 8 of the Constitution
includes property tax, house rent tax, house and land registration
tax, vehicle tax, service tax, tourism fees, advertisement tax,
business tax, land revenue, entertainment tax, etc., under the
exclusive jurisdiction of local governments, whereas the Local
Government Operations Act, 2017 (LGOA) states that policies,
laws, standards, execution, and monitoring of property tax, house
rent tax, and land revenue are subject to federal and provincial
laws. Clause 62 (a) of the LGOA allows local governments to
raise revenue from the sale of natural resources including soil,
sand, rocks, recycled materials, forest products such as firewood
and herbs, etc. But, a few provinces have introduced legislation
allowing the District Coordination Committees (DCCs) to raise
such taxes. This raises the question whether DCCs can be counted

as revenue-raising institutions.

7.4. Difficulty in establishing indicators and criteria
for inter-governmental fiscal transfers

The NNRFC has adopted a few criteria regarding inter-
governmental transfers, including revenue transfers, equalization
grants, conditional grants, complimentary and special grants.
These criteria apply several socioeconomic indicators. There is
a dearth of necessary information and data for developing such
indicators to establish the criteria for inter-governmental fiscal
transfers. For example, in the absence of updated data, the
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NNRFC has been using the Nepal Human Development Report
2014 to establish HDI of the respective provinces and local units.
The provincial and local governments do not have the capacity
to generate the information and data required by the NNRFC to
develop indicators for establishing the criteria for transfers.

7.5. Duplication in the allocation of resources,
budget, programs, and projects

In the absence of a coordinated approach, there is a certain degree
of duplication in the budgeting and programming of the federal,
provincial, and local governments. There is a tendency to replicate
similar projects and programs at each level, sometimes all three
or at least two levels allocate a budget for the same program or
projects. This also has to do with the top-down budgeting process,
in which provincial and local governments only start their budget
after ensuring transfers from the federal level. Because of the
duplication of functions in the exclusive lists and lack of clarity as
to what the respective levels are supposed to do with concurrent
functions, there is a practice of allocating budget, programs, and
projects through all three levels in similar activities. There have
been instances of allocation of the budget from provinces and
the federal government even for small projects or programs of a
similar nature simultaneously. This has diluted accountability and
resulted in the duplication of scarce resources as well as aggravated
the problems of effectively implementing the core constitutional
principles of cooperation and coordination for the smooth

functioning of the federal governance system in the country.
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Institutional
challenges for
executing assigned
functions

The Constitution provides all three levels of government the
necessary functional autonomy to set up institutions to execute
the functions they are entrusted with. Most of the institutional
arrangements in the federal system relied on the re-allocation of
the previous unitary government’s institutions between the three

levels of government.

Initially, the LGOA required that all erstwhile central government
institutions that performed the functions of local governments be
transferred within six months to that level. Many such institutions
such as schools, hospitals, and health posts were transferred to
local governmentsafter theadoption of the LGOA in 2017. Likewise,
the erstwhile district level offices of the government related
to agriculture and public health were also transferred to local
governments. The core functions and staff of district level offices
on education and local development were divided between the
local governments within the district. As district level institutional
resources were divided between several local governments within
the district, much of their expertise and institutional capability
was lost during the transfer.
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Afterelections to the provincial level in November-December 2017,
many government institutions located in the erstwhile regional
and zonal levels were transferred to the provincial levels. The
erstwhileregional directorates related to education, health, forests,
agriculture, livestock, physical infrastructure, and regional training
centers of health, education, cooperatives, agriculture, forests,
etc., were transferred to provincial governments. Subsequently,
the divisional offices of forests, irrigation, roads, housing and
urban development, and drinking water were also transferred to
provincial governments. Similarly, the zonal and district offices
related to small and cottage industry, transport management, and
district and zonal level hospitals were transferred to provincial
governments too. However, the district level line agencies, namely
the district education office, health offices, and divisional offices of
cooperatives and irrigation, which were meant to be transferred to
the municipal level were retained under the federal and provincial
structures to do similar work mandated to local governments.
The continued existence of parallel institutions in many sectors
demonstrates the need to re-structure and re-adjust such functions
across the three levels of government in compliance with their

constitutional competencies.

8.1. Delays in the transfer of functions, government
institutions and property, projects and budget in
assigned functions

After the adoption of the federal system of governance, most of
the decentralized government institutions/offices at the sub-
national level and the associated property and budget under these
offices were slowly transferred either to the provincial or local
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governments. But many other institutions, properties, projects,
and budgets that are supposed to be transferred to provincial and
local governments are still being held by the federal government
because of the legal hurdles. Most prevailing laws have not been
amended and do not recognize the role of the provincial and
local governments in the execution of their relevant functions.
The delay in legislation, including amendments in sectoral laws,
has interrupted the transfer of functions, institutions, property,
employees, and projects to provincial and local governments. Such
delays are visible in the field of education, where new legislation
is yet to be adopted. For example, the Constitution includes
basic and secondary education in the exclusive functions of local
governments, whereas many functions related to curriculum,
examinations, approval of standards for secondary schools, and
even operations of some secondary schools are still within the
jurisdiction of the federal government as per the existing laws. The
property of many secondary schools and schools related to basic
education are yet to be transferred to local governments as well.

8.2. Mismatch between assigned functions and
respective capacities

The existing institutional and technical capacities of local
governments does not always match the capacity needed to execute
some of their mandates. For example, the Local Government
Operations Act 2074 (2017) authorizes local governments to
regulate the pricing, production, and quality of medicines and
medical equipment at the local level, but most local governments
do not have the capacity to do so. The function also does not fit
them when considering the principle of economy of scale as well.
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8.3. Existence of parallel institutions

While many erstwhile central government institutions have been
transferred to provincial and local governments, the federal and
provincial governments continue to keep their line agencies in
the district level parallel to local government structures, often
creating confusion in jurisdiction and overlaps in the execution
of programs and functions. For example, the federal government
has kept its District Education Development Coordination Unit
(DEDCU) and provincial governments have started to create their
own education offices in the district levels, whereas the erstwhile
District Education Offices were supposed to be transferred to local
governments as their education sections. Due to the existence
of parallel federal and provincial institutions, especially at the
district level, there is a certain degree of overlap in their respective
functions. This has undermined the delivery of services and the
execution of programs and has diffused accountability across all

three levels in their respective sectors.

8.4.Re-centralization of the devolved offices

There is also a trend in re-centralizing some of the offices which
were supposed to be devolved to provincial and local governments,
as new federal or provincial laws have created an obligation for the
respective level to execute some of these functions. For example,
provincial governments have started to create their own divisional
offices in place of erstwhile district level offices, including in
agriculture, health, cooperatives, cottage and small industry,
social development, etc. Though that has helped increase their
capability to deliver these services at the district level, it has led
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to duplications. Many of these functions should have been left to
local governments.

8.5. Delays in institutional arrangement to execute
some functions at the provincial level

The Constitution provides for the creation of a provincial police
force as per federal law. Despite some delays, the adoption of the
Nepal Police and Provincial Police (Operation, Supervision, and
Coordination) Act, 2076 (2019) and the Police Staff Adjustment Act,
2076 (2019) has paved way for the creation of a provincial police
force and the adjustment of the existing unitary police force under
provincial governments. Federal laws regarding the provincial
police and the adjustment of the police force assume that some
of the existing unitary police structure will be re-allocated to the
provinces, but actual work to this effect is yet to begin.
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Issues in inter-
governmental
relations

The Constitution has enshrined the principle of cooperation,
coexistence, and coordination (Article 232) among the three levels
of government. It envisages a few mechanisms and processes
for ensuring inter-governmental coordination and smooth
settlement of issues in inter-governmental relations. Major
institutional arrangements for inter-governmental relations and
dispute settlements include the Inter-Provincial Council, the
Constitutional Bench at the Supreme Court, and the NNRFC to
carry out studies and research on potential disputes regarding
the division of natural resources and recommending coordinated

functioning among and between the governments.

The Constitution (Article 231) envisages a few principles with
regard to the legislative relations between the three levels of
government. It states that federal laws will apply to the entire
country, while the provincial and local laws will be applicable
to the respective level only. The federal parliament can legislate
laws under the exclusive jurisdiction of the provinces, provided
two or more provinces request for the same. No such law has been
adopted so far. Likewise, provinces are empowered to enact laws
for resolving political disputes between the provincial and local

governments to establish coordination among them. But, most
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provinces have yet to adopt such laws of their own. As per the
Constitution, the federal government can issue directives to the
provinces on issues of national importance as per federal laws and
it will be the duty of the provinces to abide by such directives. The
federal governmentisalsoentitled to issue warnings to the Province
Council of Ministers on actions taken by them affecting national
sovereignty, territorial integrity, national independence, and it
may suspend the Province Council of Ministers and the Provincial
Assembly for up to six months or dissolve them altogether. The
latter action must be approved by the federal parliament. During
such a suspension or dissolution, the concerned province will be
governed under federal laws. The federal government can also
issue directives to local governments directly or through provincial
government in accordance with the Constitution and federal laws,
and local governments are supposed to abide by such directives.

In accordance with Article 235 (1) of the Constitution, the federal
parliament is supposed to adopt a federal law governing the
relationsand coordinationamong the three levels of government. A
bill to this effect has been tabled in the federal parliament. Its early
adoption would go a long way in settling the intergovernmental

relations in a more institutionalized and legal manner.

The constitution has envisioned the establishment of an Inter-
Provincial Council (IPC) chaired by the Prime Minister with the
Chief Ministers of the provinces as its members for resolving
political disputes arising among or between the provinces and
the federal government. The IPC has continued formal and
informal meetings and even adopted a 29-point action plan for
the implementation of related provisions in the Constitution. The
implementation of this action plan has remained challenging,
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because of, among others things, the absence of a regular follow-
up and monitoring mechanism.

Article 137 of the Constitution provides for a Constitutional Bench
under the Supreme Court including the Chief Justice and four
other justices to look after issues related to constitutional disputes
related to the powers and functions of the federal, provincial, and
local governments. The Constitutional Bench can also adjudicate
any case sub judice in the Supreme Court involving a question of
serious constitutional interpretation. The Constitutional Bench
has already adjudicated a few cases related to the powers and
functions of the three levels of government.

The Constitution envisions the mechanism of inter-governmental
transfers and the mechanism of such transfers based on the
recommendation of the NNRFC. The NNRFC has been established
and a chair has been appointed, but it does not have other
members yet. It is yet to develop an exhaustive criteria, principles,
and guidelines for resource transfers through concrete formulas.
Similarly, the LGOA has provided for a Provincial Coordination
Council (PCC) under the chairpersonship of the Chief Minister
in each province including participation of the chair, vice-chair,
mayor and deputy-mayor of village and municipal government.
The PCC of different provinces have met a few times, but are far
from being institutionalized.
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. Way forward
1 . including
recommendations

Based on the above-mentioned challenges, gaps and overlaps
in the assignment of functions across the levels of government,
a few recommendations can be made on ways to improve the
execution of responsibilities through policy reform, re-allocation
of responsibilities, expenditure and revenue assignment, a better
system of budgeting and programming, fiscal transfers, employee
management and capacity development.

10.1. Develop a common understanding regarding
the exclusive and concurrent powers and functions
of the three levels

Regardless of constitutional and various legal provisions, the
federal, provincial, and local governments have accumulated
differing understandings as to what is and is not under their
jurisdiction. Among others, the concurrent list, the unbundling
of functions and federal legislation in many sectors leaves room
for interpretations by each level to suit their interests. A broader
understanding needs to be developed among the three levels of
government, including the criteria and principles to be applied on
how the allocation of responsibilities to the different levels is to
be interpreted. This requires a broader policy framework through
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consultation among the three levels, including mechanisms
created for inter-governmental coordination, cooperation, and
shared responsibilities.

10.2. Review prevailing policies and laws and remove
implementation hurdles

Though many new laws have been introduced and many other
amended to harmonize with the federal spirit, several laws that
were adopted during the unitary system of government are still
in place. The policy and legal system that existed during the
unitary system, especially those affecting the functions of the
three levels of government, should be brought in line with the
new constitutional design. Sectoral laws related to the assignment
of functions and expenditures should be reviewed, amended, or
repealed to harmonize with the constitutional spiritin consultation
with provincial and local governments. Laws adopted after the
promulgation of the constitutionalso contain some inconsistencies
and lacunae in the assignment of functions across the three levels
of government. They should be updated and amended ensuring
clarity and consistency. Similarly, sectoral federal laws related to
the functions of provincial governments should be brought in line
with the constitutional mandates of provinces and this should be
reflected in the Business Allocation Rules of the provinces.

10.3. Expedite the federal bills on the assignment of
functions

Many federal bills that seek to introduce new sectoral laws or
amend existing sectoral laws are in the pipeline in the federal
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parliament. Their adoption should get priority. For example,
the draft legislation regarding inter-governmental relations and
coordination that has been tabled in the federal parliament and
the federal laws regarding the operationalization of the provincial
and local level employee services should get priority.

10.4. Introduce an institutional mechanism to
deal with inconsistencies in laws concerning the
assignment of functions

In the absence of an institutional mechanism to check
inconsistencies in new laws or amendments made in existing
laws with constitutional provisions, any such inconsistency
should be brought to the Constitutional Bench of the Supreme
Court for adjudicating disputes regarding such provisions. In this
context, an institutional mechanism with broader ownership
of the levels of government should be created for developing
guidelines, principles and constitutional limits, and for checking
inconsistencies and ensuring coherence in legislative action,
including the regular monitoring of laws to be adopted by the
three levels. The mechanisms for coordination such as the Inter-
Governmental Coordination Council, which is proposed in the
Inter-governmental Coordination Bill, and the Inter-Provincial
Council can be activated in such legitimate processes, especially
in developing guidelines and work plans for a coherent legislative

process in the three levels.
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10.5. Transfer remaining responsibilities and
institutions to the respective provincial and local
levels

As identified in the respective sectors in the sections above,
many institutions, projects, programs and budget related to the
functions of the provincial and local levels but currently held by
the federal level should be transferred to the respective levels as
soon as possible. A joint plan of action between the respective
levels should also be developed. The federal laws that restrict such

transfers must be amended at the earliest.

10.6. Through the NNRFC, develop and update
objective indicators for inter-governmental
transfers and revenue allocation based on data and
information

The NNRFC should develop and regularly update objective
indicators for inter-governmental transfers and revenue
distribution among the various provincial and local governments
based on their population density, access to public utilities,
need for capital expenditure, and objective sectoral indicators
of performance in key sectors like services, education, health,
agriculture, and infrastructure development, etc. While allocating
conditional grants, the federal government should start allocating
grants and transfers to provincial and local governments in bulk
through result-based indicators, instead of outlining them in small
projects and programs. The system of gathering data and evidence
required by the NNRFC in developing such indicators should also
be strengthened, specifying the roles and responsibilities of the

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL



provincial and local governments in keeping and supplying such
data to the NNRFC.

10.7. Through the NNRFC, strengthen regular
consultation with provincial and local governments
regarding the principles, process, and indicators for
inter-governmental fiscal transfers

The NNRFC should institutionalize regular consultations with
provincial and local governments in developing and reviewing
the criteria, principles, and guidelines for the allocation and re-
allocation of resources as well as in expenditure and revenue
assignment. It can also start monitoring and developing
recommendations regarding the revenue and expenditure
assignment of the respective levels during the sectoral legislation
drafting processes to ensure that revenue and expenditure
assignments are consistent with the principle of ‘fund follows the
function’ in line with the spirit of the constitution.

10.8. Develop guidelines and monitoring
mechanisms for levying and collecting local level
taxes

In the long absence of elected local representatives, the rates of
local taxes and service fees remained frozen for a long time. After
elections to local governments, the local level representatives
rushed toincreaseratesorlevy new taxesonanad hoc basiswithout
properly studying the revenue potentials, their impact analysis,
and without having to ensure coordination with other local
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governments. This practice should be discouraged by introducing
a proper review system of the tax base and rates through better
studies. The NNRFC can introduce guidelines and principles for
taxation in consultation with the three levels of government. The
practice of local governments providing tax rebates without proper
scrutiny needs to be discouraged as well.

10.9. Adopt bottom-up planning, budgeting, and
programming to avoid duplication and redundancy

The current practice of top-down planning and budgeting has led
to a certain degree of duplication in the programs and projects
selected by the three levels of government, leading all three levels
to plan, budget and execute similar projects without coordinating
with other levels. Instead, a bottom-up approach, in which local
and provincial levels prepare their budget in advance of the federal
budget would reduce such duplications and redundancies. Though
the constitutional requirement put their budget ahead of that of
the federal level, their budgeting and programming are contingent
upon transfers from the federal government and hence they rely
on a top-down budgeting practice rather than a bottom-up one.
The bottom-up budgeting and programming approach would
be highly relevant especially in the case of common jurisdictions
among the different levels. Instead of creating parallel projects,
the federal government should initiate the practice of executing
such projects through provincial and local governments. There is
also a need for bringing in some semblance of uniformity in the
budgeting, programming, finance, and revenue proposals of the
provincial and local governments. A system that allows bottom-
up and joint planning practice among the levels of government
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would help contribute to developing coherence in the planning
and programming of the three levels of government. Similarly,
the federal and provincial governments should encourage the
practice of financing or providing grants to projects identified
by local governments instead of selecting local projects. And,
local governments should be encouraged to generate sufficient
revenue to meet their own expenditure needs and resource-based
development priorities.

10.10. Update the guidelines for the classification of
development programs and projects into the federal,
provincial, and local levels

Toavoid overlapsand duplication of similar development programs
and projects by the three levels, the Standards for Classification and
the Allocation of Programs and Projects to Federal, Provincial and
Local Levels, 2074 (2017) needs to be reviewed and updated. More
clarity is needed on what kinds of projects and programs are to be
allocated to which level. This should be done based on practical
work experiences, their successes, and in deep consultations with

provincial and local governments.

10.11. Introduce some incentives in inter-
governmental transfers for rewarding good
performances by provincial and local governments

Though the criteria for inter-governmental transfers takes into
account the population, geography and socioeconomic diversity
of provincial and local governments, the existing mechanism
does not take into account their performance in the transfers
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they get to execute under their mandated functions. Some kind
of performance-based transfers in addition to the transfers
provincial and local governments are entitled to, would greatly
enhance their performance. The current practice of disbursing the
budget equally among the various wards of the local governments
should be replaced with a criteria-based approach weighing the
geographical disparity, population, and the level of development
in the respective wards within local governments. In consultation
with local governments, the NNRFC can contribute to developing
such guidelines for local governments with a built-in criteria and
formulae for allocation to each ward, including some allocation
grounded on performance-based outputs and indicators. That
should also include rewarding wards and local governments which

mobilize a higher internal revenue from their own sources.

10.12. Remove hurdles for recruiting human
resources for provincial and local governments,
including through an early enactment of hecessary
federal legislation

The assignment of functions across the federal, provincial, and
local levels requires that the respective levels receive adequately
trained and capable human resources and have the necessary
capacity for their execution. Although the process of adjusting
the erstwhile central government employees to federal, provincial,
and local levels has concluded, the federal government is still
amending a few cases post-adjustment. The federal government
should conclude the remaining aspects of employee adjustment
and create an enabling environment to make necessary human
resources available to provincial and local governments. The
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respective levels should be empowered through the necessary
federal acts to hire employees they need to execute their
responsibilities. In this regard, an early passage of the Federal Civil
Service Act, an umbrella act which is supposed to set the guidelines
for the provincial and local level employee services, will be of
crucial importance. Similarly, the necessary legislative framework
for provincial and local level employee service standards should be
adopted by the federal parliament at the earliest. In the meantime,
the appointment of the commissioners in the Provincial Public
Service Commission (PPSC) in the remaining provinces should
get priority, as should the provincial laws on hiring provincial
and local level employees to fill vacancies created after employee
adjustments. In that connection, the provincial and local
governments should undertake Organization and Management
(O&M) surveys of their own to ensure they meet the organizational
structure and number and type of employees they require to
execute their responsibilities and functions. This exercise will also
end up in developing comprehensive terms of reference and job
descriptions for each post created in the respective governments,
outlining the responsibilities and accountability of each post.

10.13.Introduce and implement a capacity
development action plan

Along with a federal capacity development plan, each provincial
and local government must also develop its own capacity
development plan to equip their institutions with the necessary
technical, physical and financial capabilities to sequence
priorities, build a shared understanding among key stakeholders,
and enable them to perform entrusted functions, timely and

ASSIGNMENT OF FUNCTIONS ACROSS
LEVELS OF GOVERNMENT IN NEPAL

107



108

effectively. Sub-national level capacity development plans
should be tied to national capacity development plans regarding
the implementation of federalism. The gaps and lacunae in the
existing system, especially at the provincial and local levels
identified in the Federalism Capacity Needs Assessment (FCNA)
exercise outlined in a report (2019), should serve as an important
guide in this regard.+ This should include the development of the
capacity of the respective provincial and local governments at
institutional (committees, sectoral units, ward committees) and
individual (political and bureaucratic or staffs) level. Such a plan
should give utmost priority to ensuring better delivery of services
and better capacity for the respective levels in executing their
entrusted functions in relation to sectoral development activities,
regulation, and execution of budgets and programs. This is an area
in which partner resources can also be pooled for implementation
with approval of the federal government.

10.14. Implement provisions related to the
responsibility of the three levels of government
concerning fundamental rights

The federal government should create a mechanism for monitoring
the respective roles and responsibilities of the three levels of
government to ensure the implementation of the provisions
related to fundamental rights. It should develop a national
working guideline and a national implementation plan outlining
the unambiguous roles and responsibilities of governments in this
regard. The provincial and local governments should be provided

with fiscal transfers in the form of conditional grants to execute
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such responsibilities. A system of reporting and monitoring of
progress on these activities should also be initiated.

10.15. Activate the roles and responsibilities of the
three levels of government in implementing the
state’s obligations emanating from international
treaties and conventions that Nepal has become a
party of

There are a host of obligations, such as domestic legislation,
initiation of action plans, reporting and the like concerning
international treaties and conventions that Nepal has been
a party of from time to time. Many such obligations require
implementation from the federal, provincial as well as local
levels. The federal government should develop a matrix of such
responsibilities including those to be executed by provincial
and local governments and adopt a national action plan and a
monitoring and integrated reporting system in this regard.
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O . Conclusion

Nepal has taken significant strides in implementing a federal
system of government after the promulgation of the Constitution
in 2015. Politically, the successful election to the three levels of
government unleashed the process of implementing constitutional
provisions related to federalism and other aspects. It has increased
the accountability of provincial and local level institutions and
improved the condition of delivery of services and execution of
development projects to some extent. Apart from an unbundling
of the functions mentioned in the constitutional annexes, various
federal laws have specified further responsibilities and functions
of the federal, provincial, and local levels. A system of fiscal
transfers and revenue disbursement and the system of annual
programming and budgeting at all levels is already in place. The
process of employee adjustment to the three levels have been
completed, albeit without much success in transferring the bulk of
the staff to provincial and local levels. Overall, the achievements
made so far remain far from satisfactory.

There remain significant challenges and gaps towards a smoother
implementation of the federal system of governance, emanating
from inconsistency and duplication in theassignment of functions,

the slow process of federal legislation, delays in the adjustment
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and recruitment of civil servants in the provincial and local
governments, hurdles in transferring the functions, institutions
and relevant programs and projects to the respective levels, and
a weak system of inter-governmental coordination and dispute
resolution when they arise. There are significant capacity gaps,
especially at the provincial and local levels for them to carry out
the functions entrusted to them.

Despite such hurdles, there are good prospects in benefitting
from the federal system of governance from better execution to
good governance and delivery of services and better development
results. There is enough room for reviewing the current practice,
assigning functions, and amending or enacting legislations that
stands in the way of enabling the respective levels to execute
entrusted functions with more clarity and consistency.

The existing gaps and inconsistencies in the assignment of
functions in the three levels of government should be rectified
primarily through federal legislation and a review of the existing
lawsand billsthatare tabled at the federal parliament. Theadoption
of the remaining sectoral laws should get priority, ensuring an
enhanced level of coordination and consultation across the levels
of government in these policies and law-making processes. The
system of taxation, budgeting, programming, inter-governmental
fiscal transfers, inter-governmental relations, and the transfer
of institutional and human resources should also be reviewed
for creating necessary clarity, consistency, and accountability
between the three levels of government so that they can execute
their entrusted functions responsibly and effectively.
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